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Abstract
Research on pursuing the overpayment from civil servants and

relevant legal Issues

Cases about pursuing civil servants to give back the overpayment often occur.
Because such cases are variety and different from each other, it's necessary to progress
a systematic analysis and research. The main purpose of the project is, through
analyzing the theories and practice of Taiwan and German, to establish the model of
classified operation for pursuing our civil servants to give back the overpayment, to

provide a reference for current practice, and to propose amendments to the laws.

The project findings are as follows:

1. Granting the payment to civil servants is usually based on an “Administrative
Disposition” in Taiwan.

2. Soitis generally necessary to deal with the effectiveness of the Beneficial
Administrative Disposition before pursuing the overpayment from civil servants.
Only when the disposition was revoked, annulled, or became invalid due to other
reasons, the payment of civil servants just becomes unjust enrichment in public
law because of the lack of legal reasons. Then its return can be requested.
Prescription for the right of recourse lasts for 5 years, since the date of invalidity
of the disposition.

3. When the legal provision clearly defines the constituent elements and legal effect
of suspense or loss of the right, it should be interpreted that the original

Beneficial Administrative Disposition immediately becomes invalid, when legal

VIl



reasons occur.

The provision in Administrative Procedure Act concerning period to abolish
Administrative Disposition should be modified. It can begin, only when the
reason of abolition is known. Before modification, it shall be a priority, by other
mechanisms to deal with effectiveness of Administrative Disposition, if the fact
or law afterwards changes.

It violates obviously the principle of reliance protection, always to revoke the
Administrative Disposition retroactively and to request the return, no matter how
the circumstances of cases. Before the appropriate modification, the competent
authorities to administrative litigation should establish their own criteria and
implement them in cases, in order to help the executive to exercise the principle
of reliance protection.

It is recommended that the statutory period for right of revocation should begin
at the time of really learning and of the awareness of the illegality.

Concerning the way to pursue the overpayment, it is recommended to adopt
opposite theory or subordinate relationship theory. It should be precise
authorized in laws relating to civil servants, by Administrative Disposition to

pursue the overpayment.
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